
Muslim Family Law in Sub-Saharan Africa



i s i m s e r i e s o n c o n t e m p o r a r y m u s l i m s o c i e t i e s

The ISIM Series on Contemporary Muslim Societies is a joint initiative of
Amsterdam University Press (AUP) and the International Institute for the Study
of Islam in the Modern World (ISIM). The Series seeks to present innovative
scholarship on Islam and Muslim societies in different parts of the globe.

ISIM was established in 1998 by the University of Amsterdam, Leiden
University, Radboud University Nijmegen, and Utrecht University. The institute
conducts and promotes interdisciplinary research on social, political, cultural,
and intellectual trends and movements in contemporary Muslim societies and
communities.

Editors

Annelies Moors, ISIM / University of Amsterdam
Mathijs Pelkmans, ISIM / University College Utrecht
Abdulkader Tayob, University of Cape Town

Editorial Board

Nadje al-Ali, University of Exeter
Kamran Asdar Ali, University of Texas at Austin
John Bowen, Washington University in St. Louis
Léon Buskens, Leiden University
Shamil Jeppie, University of Cape Town
Deniz Kandiyoti, SOAS, University of London
Muhammad Khalid Masud, Council of Islamic Ideology, Pakistan
Werner Schiffauer, Europa-Universität Viadriana Frankfurt (Oder)
Seteney Shami, Social Science Research Council

Previously published

Lynn Welchman: Women and Muslim Family Laws in Arab States.
A Comparative Overview of Textual Development and Advocacy, 2007
(isbn 978 90 5356 974 0)

Farish A. Noor, Yoginder Sikand & Martin van Bruinessen (eds.):
The Madrasa in Asia. Political Activism and Transnational Linkages, 2008
(isbn 978 90 5356 710 4)

Asef Bayat: Life as Politics. How Ordinary People Change the Middle East, 2010
(isbn 978 90 5356 911 5)



I S IM S E R I E S ON CON T EMPORARY MUS L IM SO C I E T I E S

MUSLIM FAMILY LAW
IN SUBSAHARAN AFRICA
COLONIAL LEGACIES AND

POSTCOLONIAL CHALLENGES

Shamil Jeppie, Ebrahim Moosa
& Richard Roberts (eds.)



4 Obtaining Freedom at
the Muslims’ Tribunal:
Colonial Kadijustiz and
Women’s Divorce Litigation
in Ndar (Senegal)*

Ghislaine Lydon

The Muslims’ Tribunal was established in the French colonial enclave of
Saint-Louis du Sénégal on the African coast, a port city locally known as
Ndar.1 The court operated in perhaps one of the most violent, transforma-
tive, and culturally cataclysmic periods in the history of Western Africa. In-
deed, from the late nineteenth to the early twentieth century, the region en-
compassing present-day Senegal, Mauritania and Mali witnessed a very
rapid expansion of the number of Muslim converts in the face of the mount-
ing pressures of foreign occupation. This period coincided with the French
conquest of the African hinterland, launched from the colonial capital lo-
cated in Ndar, and the establishment of a colonial infrastructure and eco-
nomic mechanisms of extraction. The archives of this tribunal offer a
unique lens into the daily struggles of prominent and not so prominent
men and women who sought legal mediation. 

Like many houses of law in the colonial world, the Muslim tribunal of
Ndar was an institutional anomaly. In Lauren Benton’s words, the tribunal
was in ‘an “in-between” and seemingly contradictory legal position’.2 It was
an Islamic institution run by a non-Muslim colonial state, which operated
on an incongruous blend of Muslim faith-based or sacred law and French re-
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publican ideals of assimilation. The tribunal was run by the qadi or head
Muslim judge of Ndar, who also assisted the French in their colonial mis-
sion. Because of the nature of this collaboration, one of power and obliga-
tion between Muslim subject and Christian ruler, the running of the Muslim
tribunal of Ndar was not dissimilar to that of the ‘native’ or customary
courts established elsewhere in late nineteenth-century Africa. Over time,
the brand of colonial justice dispensed at the Muslim tribunal was not un-
like what Max Weber termed ‘kadijustiz’, that is to say a procedure whereby
legal decisions were reached on the basis of personal judgment instead of
legal codes.3 This was especially the case from 1911 onwards, when the tri-
bunal was forced to use French for recordkeeping and correspondence.

A sample of the Muslim Tribunal’s records dating from the 1880s to the
1920s reveals that marital disputes and divorce settlements were the most
common cases. Over half of these for this period were introduced by women.
These trends mirror Richard Roberts’s findings for customary law courts in
colonial Mali, where his data for the first decade of the twentieth century
shows women initiated three-quarters of the litigation, and that they were
the main plaintiffs in divorce cases.4 Based on a sampling of court records,
this chapter examines the judicial process and the patterns of civil litigation
in the Muslim Tribunal of Ndar. First I present a brief history of this insti-
tution, leading up to the language policy of 1911 whereby the French banned
the use of Arabic in the justice system. Then I discuss how legal procedure
became ‘routinized’ over time, focusing on women’s divorce litigation. The
chapter offers some insights into the methodological challenges involved in
using Muslim court records, identifying legal hybridity and interpreting jus-
tice in a colonial context, while positing that knowledge of Islamic legal
codes alone does not suffice for understanding the decisions of legal officials
or the motivations of their clients shopping for legal outcomes.

Muslims’ Tribunal of Ndar and the Arabic Language Question

The Tribunal musulman opened its doors to the public in the port city of Ndar
sometime after it was constituted by a decree in May 1857. While often at-
tributed to the initiative of Louis Faidherbe shortly after his becoming Gov-
ernor of Senegal, the idea of a Muslim tribunal was not his to claim.5 It was
the outcome of 25 years of negotiations between Senegalese Muslims and
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the French governing body of the colony, the Conseil privé du Sénégal, to cre-
ate a house of the law for dispensing Islamic justice.6 The court was an im-
portant element of France’s ‘Muslim policy’ in West Africa, and arguably its
centerpiece. Certainly Governor Faidherbe had a very clear notion of its pur-
pose, and especially the role of the head Muslim judge who also served as
the leader of the local Muslim community or tamsir. He had to be chosen
from an ‘influential family’ fit to serve in France’s best interests while on
the colonial payroll.7 The tribunal was modelled after Muslim courts in colo-
nial Algeria, which in turn had Ottoman antecedents.8

Despite the centrality of the Tribunal musulman to France’s Muslim policy
in West Africa, the history of this institution remains to be thoroughly re-
searched. This may be partially explained by the fact that the court archives
have only recently been housed in the national archives of Senegal.9 In 1961,
the French legal scholar Bernard Schnapper published an informative article
summarizing the history of the Muslim tribunal system in Senegal from an
institutional perspective.10 Twenty years later, Ndiaye Seck wrote a Master’s
thesis on the subject, based primarily on official records.11 More recently,
Seydou Diouf completed a dissertation in law, where he examined Muslim
women’s rights in Senegal in the nineteenth and twentieth centuries.12 This
is a very useful study, based on both the Arabic and French archives of the
Muslim tribunal, which seeks to inform on current debates on Senegal’s
‘Code de la Famille’. Diouf is primarily concerned with women’s rights in
marriage and cases of wife-beating, adultery and slavery, but hardly touches
upon the question of women’s divorce rights. Dominique Sarr and Richard
Roberts examined disputes surrounding the jurisdiction of Muslim law and
Muslim tribunals in Senegal, but they did not use records from the Muslim
tribunal in Dakar.13 Finally, Rebecca Shereikis has studied the colonial
courts in Kayes, Senegal, which included a short-lived Muslim tribunal.14

The Muslim Tribunal of Ndar was originally designed to provide legal
services to Muslims born in the four communes of Senegal, the so-called
originaires, who theoretically could apply for French citizenship.15 As stated
in the constitutive decree of 20 May 1857, ‘The tribunal was to rule exclu-
sively the affairs between Muslim natives and related to questions of civil mat-
ters, marriage, inheritances, donations and wills. The cases are to be judged
in accordance to the law and following the procedures prevailing among
Muslims’.16 Court rulings could be appealed in the French tribunal in Saint-
Louis. The tribunal was designed to service the Muslim community free of
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charge. The Muslim judge (qadi), assisted by a surrogate and a court scribe,
formed the core personnel of the court. In principle, court records were to
be translated into French, but the rule was never enforced. Only occasion-
ally were specific cases ever translated.

Until the 1910s, the Muslim tribunal records were compiled in classical
Arabic, a language also used for much of the diplomatic correspondence ex-
changed between the French and West African Muslim chiefs and clerics.
With the exception of notable scholar-administrators such as Governor Faid-
herbe or the colonial ethnographers of Islam, such as Paul Marty and Vin-
cent Monteil, French officers were not trained in Arabic and so, by and large,
they depended on the services of African scribes and interpreters for infor-
mation gathering and public relations.17 Arguably, the use of Arabic was a
key weapon of the French in their dealings with western African Muslims
alongside their financial assistance in the construction of mosques, the
sponsorship of the pilgrimages of loyal Muslim civil servants and the prag-
matic relationships with local Muslim leaders described by David Robin-
son.18 Public announcements, and even the weekly official newsletter, the
Moniteur du Sénégal, issued bilingual articles and official missives in Arabic
typeset. Tellingly, the Governor of Senegal was locally referred to as the
‘emir of Saint-Louis’ (amir Ndar). 

In time, the Muslim tribunal of Ndar would become so popular that it
provided legal services not only to the Senegalese originaires, but also to res-
idents and transients from elsewhere, including north of the Senegal River
and regions beyond the colonial orbit. The tribunal’s far-reaching activities
may have raised local criticism, but perhaps not as much as the ongoing de-
bates in Ndar between Muslim notables and the Catholic métis.19 To be sure,
the tribunal’s authority was subject to repeated contestation. As Sarr and
Roberts explain, the ambiguity of the status of the court itself ‘established
fertile grounds for the continued tensions between judicial officials, colo-
nial administrators, and the Muslim originaires of Senegal’.20 Beyond the
anomalous positioning of Muslim law in the French civil code, the fact that
both the Muslim tribunal’s legal domain and the job description of the prin-
cipal qadi were ill-defined in the original decree would become a contentious
issue. Starting in 1865, in the course of litigation on an inheritance case,
questions were raised about the jurisdictional boundaries of the Muslim tri-
bunal.21 The underlying issue had to do with the qadi’s growing financial re-
sponsibilities. His handling of sizeable transactions in the course of settling
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inheritances, namely his managing and auctioning the property of orphans,
came to the attention of French legal officials.22

But it was not until the late 1880s that a special commission was set up
to revisit the terms of the original 1857 decree.23 In an attempt to better
monitor the tribunal’s activities, the French administration decided to train
more African interpreters, ‘especially responsible for translating the Arabic
language’.24 Official resentment towards the special status of the Muslim
court did not abate, however. In fact, when the governor-general of French
West Africa, Ernest Roume, implemented his general reform of the colonial
justice system in 1903, the first thing to go was the Muslim tribunal system.
By this time, there were satellite Muslim courts established in Dakar, the
new municipality that replaced Saint-Louis as the locus of French power, as
well as in Kayes and Rufisque, and a fourth court (later closed together with
the one in Kayes) operated in Kaolack. As Roberts explains in this volume,
the November 1903 decree, which went into effect two years later, elimi-
nated the special status of Muslim courts and redirected Muslim legal affairs
to the jurisdiction of ‘native courts’.25 Faced with a ‘sharp outburst of the
Mahometan population of Senegal’ led by the people of Ndar, Roume was
forced to reinstate the Muslim tribunals in a corrective decree in May 1905.26

The decree included a number of amendments to afford the colonial justice
system more oversight of the activities of Muslim courts. Legal cases were to
be systematically numbered, translated and communicated to the French tri-
bunal de première instance within forty-eight hours of being sentenced.27

By dictating the new legal order, the French sought to gain control over
a Muslim justice system they hardly administered. Arguably, the language
barrier and the question of transparency, together with a change in France’s
accommodation of Islam, occasioned a political about-face orchestrated by
the new governor-general. On 8 May 1911, William Ponty issued a circular to
all governors of French West Africa, including Mauritania, ordering the
elimination of the use of Arabic in the justice system. The use of the Arabic
language, he argued, was especially problematic in Muslim and customary
courts, whether for recordkeeping or correspondence, because it promoted
Islam while sending the wrong message to non-Muslim Africans regarding
France’s colonial mission. In Ponty’s words, worth quoting here in full,

Arabic … a language that is foreign to our country … is considered a sacred lan-

guage by the Blacks. To force our colonial subjects, even indirectly, to learn it for
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the purposes of engaging in public relations with us, amounts to encouraging

Muslim propaganda … What is more, the majority of our civil servants do not

know Arabic and therefore they are incapable of exercising control over docu-

mentation written in this language … Our efforts to train natives for the admin-

istration and command of our colonies must have a single objective: to ensure

that our African subjects and those under our protection increasingly understand

the French mindset (la mentalité française) and colonial principles … Furthermore,

the French language, which is undeniably easier than Arabic for the native to

comprehend and to pronounce, has gained considerable ground in West Africa …

Therefore, I would be obliged if you prescribe that all rulings rendered in native

courts be recorded entirely in French from this moment forward.28

The backdrop to this decision was what France perceived as a mounting ‘Is-
lamic threat’, represented by the growth of the Muslim community in West
Africa and the authority of certain charismatic Muslim leaders, such as the
Sufi Shaykh Amadu Bamba, together with the rise on the world stage of Pan-
Islamism. After decades of promoting Muslim institutions, including train-
ing in Arabic, France’s Muslim policy took a radical turn when the French
language was imposed at all levels of the colonial administration. It is not
difficult to appreciate the long-term effects of this language policy on Arabic
literacy, Islamic learning and Muslim scholarship throughout French West
Africa, beginning with Senegal. The reform was also accompanied by a ‘bu-
reaucratization’ of the legal personnel, illustrated by the adoption of legal
administrative standards and the change in title of the chief judge from
‘cadi-tamsir’ to ‘cadi-président’, with a larger aim of ‘assimilating’ Muslim
tribunals into the colonial system of justice. The language policy curtailed
the tribunals’ autonomy, and conceivably it rattled local Muslim identity.
Perhaps this explains why the Muslims’ Tribunal of Ndar did not abide by
the new law until 18 September 1911, four months after it had been issued.
The following year, as Roberts describes in this volume, the French reformed
the entire colonial legal infrastructure. Twenty years later, in 1932, the ju-
risdiction of Muslim courts was further restricted.29
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The Development of Colonial Kadijustiz 

On 24 June 1857, Hamat Ndiaye Ane was nominated the first qadi of what lo-
cally was known as the Muslims’ tribunal (mahkamat al-muslimin). Like his fa-
ther before him, who had led the effort for the establishment of the Muslim
tribunal in the 1840s, Ndiaye Ane (1813-1879) was the tamsir, or head of the
Muslim community, of Ndar.30 France’s chief Arabic interpreter Bu al-Mugh-
dad was appointed surrogate qadi, and Paté Ndiaye became the court secre-
tary or ‘greffier’ (katib).31 All three men would set the modus operandi of the
court. The first two formulated judgments based on their interpretations of
the Maliki doctrine of Islamic law practiced in the region, as well as their
knowledge of local cultural norms. In their capacities as Muslim civil ser-
vants, the judge and the scribe applied their translation skills to serve the
French colonial administration. 

The Muslim’s tribunal, located in the upper-west side of the island of
Ndar, was a relatively small courthouse open Monday through Thursday
from seven until noon.32 All court sentences were recorded in registers, and
unlike any other documentation written by Muslims in the area, the tribu-
nal records were devoid of any religious invocations and were dated in the
Gregorian calendar.33 The court registers reveal a regular flow of activity, ex-
cept on occasions when it suspended services, such as during Muslim holi-
days.34 Although court entries appear to have been written in one sitting,
they summarize lengthy interactions, not all of which would have taken
place in a single day. The voices and performances of litigants, together with
their court statements, are typically muffled in the course of recordkeeping
that generated monotonic interpretations of testimonies and verdicts writ-
ten by way of transcriptions by a single pen.35 It goes without saying that the
language of the court was neither Arabic nor French, but Wolof and less fre-
quently Pulaar, Hassaniya and perhaps Bamana. 

Rarely more than a handful of cases were considered on any given day
between 1885 and September 1911, in the age when Arabic was the language
of court recordkeeping. A rough estimate of court cases shows that in the
last two decades of the nineteenth century, divorce cases amounted to close
to 50% of case activity at the Muslims’ Tribunal.36 By the first decade of the
twentieth century, the rate had increased to 70%. Similar trends were
recorded by Roberts, based on the activity of ‘native courts’ in colonial Mali,
where he also noted a sharp rise starting in 1910.37
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The procedure of Muslims in colonial courts was the product of negotia-
tions between local Muslim legal specialists and colonial bureaucrats bent
on relying on legal institutions for political purposes and as instruments of
social control. As such, it shared little in common with Muslim legal prac-
tice in non-colonial settings. In the Muslims’ tribunal of Ndar, the leader-
ship of the court became ‘secularized’ to the point that this colonial-cum-
Islamic institution transformed religious authorities into bureaucrats. At
the same time, there was a routinization of Muslim legal practice that
would emerge from a court culture shaped by local norms, and a selective
set of legal principles drawn from Maliki texts. This routinization would
have been amplified after 1912, when the French reformed the justice sys-
tem and began to impose legal directives on African judges. In time, the
standardization of this legal culture was passed on by succeeding Muslim
civil servants with diminishing levels of Islamic legal training. 

As David Powers explains when describing the legal system in the
Maghrib in the period before the sixteenth century, which is not unlike the
pre-colonial situation in nineteenth-century West Africa, scholars of Islamic
law or muftis shaped legal discourse and provided counsel to qadis through
the writing of legal opinions (fatawa).38 Indeed, the consultative exchanges
between muftis and qadis were central to determining Islamic legal practice.
Colonial courts, for their part, did not make use of scholars of the law, and
therefore they operated in a vacuum of the practice of jurisprudence, a
point often missed by scholars of colonial legal systems.39 In other words,
colonial qadis did not partake in Islamic legal discourse, as was the practice
of pre-colonial or even outer-colonial (that is to say those outside the realm
of colonial states) qadis.

Arguably, it is in the context of colonial courts that one can find any-
thing remotely resembling the Weberian notion of kadijustiz.40 In addition to
the tendency of many Muslim judges to adjudicate based on subjective opin-
ions on the merits of individual cases, rather than on formal legal codes, as
per Weber, the routinization of Islamic legal principles in a colonial context
contributed an element of arbitrariness to the system. This was amplified by
the fact that ‘colonial qadi justice’ was disconnected from the discursive en-
vironment that ‘naturally’ characterized Islamic legal practice. This state of
affairs was characteristic of many colonial projects of legal codification,
with notable exceptions, including the Ottoman Empire’s system of legal
governance structured on both legal hierarchy and judicial feedback.41
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In her insightful discussion of the Muslim Tribunal of Kayes that was
closed down after 1913, Shereikis quotes Ponty’s correspondence, where he
remarks, with perhaps a touch of disdain, that Muslim judges did ‘not fol-
low Qur’anic law, but Muslim customs of the land’.42 This legal hybridity
was acknowledged by Marty, the colonial expert on Islam who described the
court of Ndar as ‘a Muslim tribunal with ethnic chambers’.43 It must be said,
however, that Islamic legal literature considered customary law (ªurf) and
common practice (ªada) as determinants of the law alongside the classical
sources of Islamic jurisprudence, especially when the latter failed to provide
answers or simply when the law of the land prevailed.44 Therefore, the in-
clusion of customary law in the qadi’s repertoire of references was a feature
of Islamic legal practice.

Like their North African counterparts, West African Muslims followed
the Maliki legal doctrine, the second of the four law schools of Sunni Islam.45

The classic sources of jurisprudence were the Qur’an, the Prophet’s tradi-
tions (hadith), the consensus of the Muslim community (ijma’) and compara-
tive analogy (qiyas). Unlike the other schools, the Maliki doctrine, considered
the most adaptable to social circumstances, included public interest
(maslaha) as an additional source of the law. The two most common Maliki
reference manuals used in the Muslim tribunal of Ndar were the fourteenth-
century Egyptian Khalil Ibn al-Ishaq’s Al-Mukhtasar fi al-fiqh ‘ala madhhab al-
Imam Malik (The Compendium of Jurisprudence of Imam Malik’s Doctrine),
and the tenth-century Tunisian Abu Muhammad ‘Abdallah Ibn Abi Zayd al-
Qayrawani’s Risala al-fiqhiya (the Treatise of Jurisprudence).46 The first, by
Khalil, was designed to be memorized, and as such it was the most influen-
tial Maliki code in West Africa. Judges also relied on a selection of other Ma-
liki scholars to support their rulings, including Sahnun (al-Mudawwana), Ibn
Farhun (Kitab al-Dibaj), Ibn ‘Asim (Tuhfat al-Hukkam), Ibn Rushd (Bidayat al-Mu-
jtahid), and occasionally scholars from other legal traditions.

Typically, the qadi ruled in accordance with one or a combination of the
following: his interpretation of Maliki rules, knowledge of local customary
norms, judgment of the merits of individual cases, and an evaluation of the
interpersonal dynamics of litigants as played out in court. Sometimes the
qadi would allow the litigants to settle their disputes out-of-court.47 At
times, local customary laws were called upon to settle cases where Islamic
law was inapplicable. A good third of the cases examined between 1885 and
1911 make no reference whatsoever to legal sources. Often Maliki texts were
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roughly paraphrased and in certain instances they came to be misquoted, as
shown below. On the other hand, in high-profile cases, rulings contained
numerous references to a variety of texts. 

The record of the Muslim tribunal of Ndar reflects uneven levels of train-
ing in Islamic jurisprudence across the different qadiships and court clerk-
ships. In the period of forty-five years covered in this chapter, the legal
process became progressively simplified. Qadi Ndiaye Saar (1880-1895)
seems to have possessed the most methodical knowledge of Maliki law. By
the late 1910s, rulings only made abbreviated citations to a handful of legal
clauses. In many cases, these references were replaced by partisan state-
ments about the meaning of the law. On another note, the tribunal did not
always abide by the rules in other ways, such as requiring testimonial evi-
dence of at least two male witnesses. This seeming decline in legal literacy
would have been on the part of judges as much as on court scribes, and it is
tempting to attribute it directly to the French language decree of 1911.

Divorce Laws and Domestic Litigation

Despite the inherent gender inequality characteristic of Muslim women’s
marital rights, they were exceptional by world standards when considering
that women’s right to divorce was granted only relatively recently in most
countries, including in Western Europe. Certainly this was an area where
the women of Ndar had a major advantage in seeking the services of the
Muslims’ Tribunal, since they could not have turned to French tribunals to
terminate unhappy marriages. Domestic litigation was indeed the most
commonly deliberated aspect in Ndar in the period under review. Divorce
rights were granted to both men and women, as there were several kinds of
divorce recognized in Sunni legal traditions (see Table 1). The first was uni-
laterally declared by the husband, known as ‘repudiation’ (talaq); the second
was a wife’s initiative known as ‘withdrawal’ or ‘renouncement’ (khulª); the
third was a marriage annulment (faskh) due to circumstances; and the
fourth was the dissolution of a marriage through mutual consent (mubara’a).
In all cases, divorce was followed by a legal waiting period (‘idda) of three
menstrual cycles to determine the state of her womb, if indeed the marriage
had been consummated. While khulª was a permanent divorce (unless she re-
married and then divorced a third party), men could divorce the same
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woman through talaq twice only. As for the parenting of children in divorce
cases, the Maliki rule, according to Khalil and followed in the Muslims’ tri-
bunal of Ndar with some exceptions, was that women had custody of sons
until puberty and daughters until they married.48

Table  1 :  D ivorce  in  the  Malik i  School  of  I s l amic  Law

A Muslim man’s divorce rights were clearly superior, since he needed sim-
ply to utter his decision thrice in front of witnesses to terminate a marriage
without any legal proceedings.49 The decision was final once he paid to the

Types Description

i.
Husband’s Divorce
(Talaq)

Divorce obtained by a man by pronouncing the sentence
‘I divorce you’ three times in the presence of his wife and two
or three witnesses. The husband was then required to complete
payment of the original bridewealth (sadaq) negotiated at the
time of the marriage contract, if it was not paid in full. This
was in theory owed to the wife but most commonly paid to her
father. The divorce was final and did not require the
intermediation of a judge, unless the wife needed to put
pressure on her husband to pay his due. There were variants of
this type of divorce which was revocable.

ii.
Wife’s Divorce 
(Khulª)

Divorce initiated by the wife typically in exchange for monetary
compensation. Several issues were contested in the Maliki legal
literature regarding khulª, including the matter of
compensation and whether the husband’s consent was
required. Typically, a wife was required to reimburse the
bridewealth (sadaq). Remarriage in this case was not permitted
until after the woman married a third party and then became
widowed or divorced.

iii.
Marriage Annulment
(Faskh or Tafriq)

Divorce granted to women and men based on the testimony of
witnesses in cases of abandonment or spousal disappearance,
physical abuse, failure to pay the family maintenance (nafaqa),
adultery, illness and failure to perform spousal duties (such as
a wife withholding intercourse or a husband’s impotence).
This divorce was free-of-charge to both parties.

iv. 
Marriage Dissolution 

Marriage dissolution by mutual consent where both spouses
waived rights to financial compensation, sometimes considered
a khulª divorce without compensation.
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wife the totality of the bridewealth (sadaq), if it had not yet been paid in full.
Obviously, the practice of paying bridewealth amounts in instalments rep-
resented both a woman’s insurance against an abrupt divorce, and a disin-
centive for a husband to make hasty marital decisions. Women often came
to the Muslims’ tribunal of Ndar to have this type of divorce registered, but
also to put pressure on former husbands to finalize bridewealth reimburse-
ments. 

Women’s divorce rights varied across legal doctrines, but also within the
schools themselves, as Judith Tucker explains in her useful study.50 The
three debated questions were first, whether khulª divorce required the hus-
band’s assent (in which case it differed little from a mubara’a, or divorce by
mutual consent); second, the amount of compensation, if any, required of
the wife; and third, the role of the judiciary in the process. As per Khalil, the
mediation of a qadi was not necessary for khulª cases. Yet the evidence from
the Muslims’ tribunal, which seems to follow divorce patterns elsewhere in
the Muslim world, shows that men divorced on the spot, while women
tended to have recourse to formal legal institutions. Because of the potential
for disagreement arising in the process of negotiating compensation
amounts, including confirming the original bridewealth price by use of wit-
nesses, it is not surprising that women came to rely en masse on the court to
settle khulª divorces. 

The opinions of legal scholars, even within the Maliki school, were di-
vided on the issue of compensation. While it appears that many legal schol-
ars considered the husband’s demand for compensation in khulª cases to be
reprehensible, the two most popular Maliki references used in West Africa
maintain that a divorcing wife had to compensate her husband. Indeed,
both Ibn Abi Zayd and Khalil seem to overlook the Qur’anic verse stating, ‘It
is not lawful for you, (men), to take back any of your gifts (from your wives),
except when both parties fear that they would be unable to keep the limits
ordained by Allah’.51 In other words, it was not considered lawful for hus-
bands to take back what they had gifted to their wives. While returning the
bridewealth became customary in khulª cases, Maliki legal codes made this a
suggested and not a required amount. Ibn Abi Zayd’s Risala states that khulª
was a divorce a woman obtained in exchange for ‘giving him something’,
and ‘the woman can redeem herself from her husband with her bridewealth
or more or less, if she was not beaten by him. But if she was beaten by him,
then she may demand that he return to her whatever she gave to him’.52 The
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stated rules in Khalil’s Mukhtasar are considerably more ambiguous and ad-
dress a variety of situations involving negotiated amounts of compensation
in cash and in kind.53

The ‘customized’ practice of Islamic law at the Muslims’ tribunal of Ndar
was to use the two most common legal manuals to defend two different po-
sitions on the question of khulª compensation. Ibn Abi Zayd was usually
cited, and sometimes misquoted, to justify the wife’s reimbursement of the
bridewealth to settle her divorce suit. Typically, the ruling contained the
phrase, or a variation thereof, ‘Ibn Abi Zayd states in his Risala that the
woman must redeem herself from her husband with her bridewealth’.54

Here again, the practice contradicted the spirit of the legal letter for as the
code, cited above, makes clear, the reimbursement of the bridewealth ‘or
more or less’ was suggested only for cases involving wife beating. When hus-
bands demanded the return of additional property, namely all the gifts they
had ever given to their wives, including jewellery and domestic animals, the
qadi of Ndar then would cite Khalil. But in both such cases, the ambiguity
in the legal texts gave room for Muslim judges to personalize their divorce
rulings. 

Amassing the necessary capital to purchase a divorce was not within the
reach of the average woman, especially when considering the fact that in
most cases the original bridewealth was a direct transaction from the
groom to the father of the bride. Divorces were simply not an option for
most Muslim women, unless a divorcing woman was aided by a future hus-
band who could buy her out of the khulª divorce.55 A further consideration,
raised by Diouf, is that women had to pay the bridewealth in full and on the
spot in order to purchase their freedom.56 In talaq divorces, on the other
hand, men negotiated payment plans with judges for unpaid bridewealth or
maintenance fees. This preferential accommodation is yet another example
of gender discrimination in the customized legal practice of the Muslims’
tribunal of Ndar.

A common area of domestic disagreement was the exact amount of the
original bridewealth, whether it was paid in full or only partially, in cash or
in kind, and how it computed against other financial transactions. In the ab-
sence of witnesses able to certify bridewealth amounts, the court followed
the rule that ‘if the disagreement occurs after the consummation of the
marriage, the word of the husband prevails on the condition that he takes
the oath’.57 The court records show that on occasion, the qadi of Ndar ac-
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cepted a wife’s oath over that of her husband.
The third category of divorce, the marriage annulment (faskh), granted in

cases of moral or physical abuse, sexual impotence, adultery, neglect and
abandonment, was always difficult to prove in a court of law since it re-
quired the voluntary testimony of witnesses. According to Maliki law, a mar-
riage could be dissolved if a spouse had gone missing for a period of at least
four years. Yet the qadis of Ndar considered a variety of timeframes for these
types of divorces, which generally were granted not on the grounds of
spousal desertion, but on husbands’ failure to provide for their families.
This concerned the maintenance payment (nafaqa) in the form of food, lodg-
ing and clothes necessary for the family upkeep that husbands were legally
required to make. According to Khalil’s Mukhtasar, ‘The wife can dissolve a
marriage if a husband is unable to provide the current amount of mainte-
nance … even if the husband is absent’.58 The actual value of the nafaqa
changed with relative prices. In the sample examined here, nafaqa ranged
from a monthly 10 Francs (2 dirham) in 1885 to 30 Francs (15 dirham) in
1929.59 These amounts also changed according to the means and sizes of in-
dividual families, but judging from court sentences specifying payments,
there was no standard or average maintenance sums. 

The divorce could be pronounced as early as one month later, on the con-
dition that the wife took the oath and furnished witnesses to back her dec-
larations. Abandonment, combined with non-payment of maintenance fees
which amounted to spousal neglect, was the most frequent cause of divorce
women brought to the Muslims’ tribunal in Ndar, and its incidence in-
creased in the first decades of the twentieth century. As for the fourth type
of divorce, the marriage dissolution by mutual consent (mubara’a), it was
typically negotiated as an outcome of domestic disputes, as in the example
given below.

Divorces and the question of bridewealth and maintenance payments
were regular subjects of litigation at the Muslims’ tribunal. Other types of
cases were introduced by women seeking bridewealth payments from hus-
bands who had repudiated them on the basis of talaq. Overall, the qadis of
Ndar tended to rule in favour of women’s divorces, but they did not curb the
excessive demands of husbands when negotiating compensations or delib-
erating bridewealth payments. Therefore, the price of women’s divorce, ex-
pressed primarily in cash by 1920, was the subject of intense contestation,
especially since spousal property rights were so ambiguously defined, and
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sometimes went unrecorded even by way of witnessing.60 In fact, economic
verbiage permeated descriptions of divorce cases. In one such expression,
concerning the fate of a young married woman, her female friend is said to
have declared, ‘If I had money, I would have bought [her] freedom back’.61

Divorce Rulings for Abandonment and Neglect 

Given their unequal rights to divorce, to say nothing of the prevailing patri-
archal norms, it is not surprising that a sizeable portion of the litigation
brought to the Muslims’ tribunal was introduced by women. Their most
common grievances were abandonment and neglect by husbands, which
usually resulted in either annulments or divorces by mutual consent. As
noted above, a divorce for abandonment was automatically granted after
four years, but a spouse could file a legal complaint following a ten-day ab-
sence. In the practice of the court of Ndar, divorce rulings concluded on this
basis cited abandonment periods ranging from as little as thirteen days
(Amuja Buya in 1887) to a lengthy seven years (Rama Uthman in 1885). A
considerable amount of divorce litigation was brought to court by non-resi-
dents of Ndar. Such was the case of Kumba Jaiti who lived in Mekki, a small
town about fifteen kilometres south of Ndar. She appeared at the Muslims’
tribunal with seemingly the intent of having the qadi locate her husband.
After the legal month-long waiting period, she obtained a divorce for rea-
sons of abandonment in 1889.62

Long absences of husbands oftentimes were related to their outmigra-
tion for the purposes of work. Judging from the frequency of such abandon-
ment cases, the incidence of male spousal desertion increased markedly
over time, to such an extent that qadis came to play an active role in do-
mestic mediation. They practically served as go-betweens, contacting par-
ties, communicating information and collecting settlements. Invariably,
husbands failed to send maintenance payments (nafaqa), disappeared with-
out a trace or stopped communicating with their spouses even after return-
ing to Ndar. It was on this basis that women often recorded their first com-
plaints with the court. If husbands did not show any signs of life after one
month, the qadi usually granted the divorce.

Complaints about recent and short-term desertions often were related to
polygyny. This was the case of Amuja Buya, who first presented her com-
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plaint to the French court of Saint-Louis before being redirected to the Mus-
lims’ tribunal.63 According to her testimony, Momar Jakk, her husband,

exited her home, left her for 17 days, and subsequently he did not come to her

shift (nawbatiha). Then he travelled without informing her or disbursing her

maintenance. When he returned, he did not go to her and she was not informed

for he did not send word to her. For this reason she addressed herself to the

court.64

This is clearly a case where a husband was favouring one wife over the
other. After he failed to appear in court, the qadi of Ndar summoned Momar
Jakk, who declared that he left his wife’s home because she had refused him
intercourse. Amuja Buya swore under oath that his statement was untrue,
and so, uncharacteristically, the court ordered the husband to return to
Amuja Buya on the basis of her oath. After the ruling, the husband in turn
denied his wife intercourse, which prompted her to return to court on 4
April 1887. At this time she was granted a divorce on the grounds that her
husband neglected to perform his sexual duties. Since both agreed to part
ways without compensation, this was a divorce settled by mutual consent,
and therefore it was free-of-charge to both parties.

Another domestic dispute involving polygyny was the case filed by Bidi
Ndiaye against her husband Yacine Jawu. She brought him to court in June
1911 seeking domestic mediation after: ‘He threw her out of his home to
take on another wife telling her not to come back until she masters cooking.
She wants to return to the house but he refuses and for that reason she
asked the court whether she was his wife or not’.65 The husband answered
that indeed he ordered her to leave because she ‘spoils the nafaqa’ and does
not cook his meals. Here the qadi ordered Bidi Ndiaye to return to her hus-
band’s house with the recommendation that she better ‘start cooking’! 

From 1911 to 1929, the longest absence recorded for a husband was nine
years, while the shortest was seventeen days. Although women introduced
the majority of marital cases, men also brought litigation to court against
runaway wives. Wives’ ‘disobedience’ was a commonly cited grievance, as in
the case introduced by Cherif Ould Barid against his wife Oumoul Khayr,
who spent her days at her mother’s home.66 In several instances, husbands
brought charges on their wives for remarrying in their absence. 
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The year 1914 marked a decisive change for the enforcement of court rul-
ings, no longer linked to the symbolic capital of individual qadis, but directly
to the colonial state. That year the following sentence appeared for the first
time on the bottom the of rulings: ‘The French Republic mandates and or-
ders that all civil servants and members of armed forces (agents de la force
publique) implement the present ruling or enforce it themselves’. Another
marked change was the increased correspondence by qadis and their scribes
for matters of surveillance and the location of missing persons, namely run-
away husbands. Through letter-writing, qadis now attempted to stall the
granting of divorces to women by locating their husbands and reconciling
married couples, to keep families together and curb divorces, as per the di-
rectives issued by the French colonial justice system in the 1910s.67

During World War I, abandonment cases were frequent and obviously re-
flected military conscription and the war effort. On 3 December 1917 alone,
the qadi of Ndar dispatched five letters to the qadi of Dakar, the presidents
of the ‘native’ courts of Dagana and Kaolack, as well as two letters to the po-
lice commissioner of Kelle, all inquiring about deserting husbands.68 Letters
were being dispatched to the presidents of colonial courts and other legal
clerks throughout western Africa. By this time, though, the colonial police
department had expanded to the point that public control was becoming
more effective, and so some letters were addressed to police commissioners
who would have intelligence on migrants, including information on tran-
sients such as traders, soldiers and other workers of the colonial economy.
By the 1920s, cases of abandonment were so frequent that the qadi and his
scribe held a special register with detachable printed forms for expediting
inquiries on husbands’ whereabouts. Lengths of abandonment cited on the
stubs of the register varied from about several months to over eight years.
The reach of the qadi of Ndar’s correspondence by then was staggering. He
was exchanging letters with counterparts in Brazzaville, on the other end of
the French continental empire. He also sent letters to the British colony of
Gambia, and all the way over to Stanleyville in the Belgian Congo. 

Women were not the only ones seeking justice for marital abandonment.
Men also brought domestic complaints to court. Sometimes husbands
sought rulings to force wives to follow them on their travels, as Fudi
Kulibaly Traore Senekali attempted in June 1911.69 Incidentally, three cases
were introduced by women that same day (two khulª cases and one demand-
ing a husband pay maintenance fees). Fudi Kulibaly planned to travel up-
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country, but his wife Tani Sukha refused to accompany him. The qadi ruled
that: ‘If the husband journeys with his wife from country to country, he pro-
vides her maintenance. But if she stays behind and is resolved on separation
(ghazamat ‘ala al-faraq), then she must pay what he paid to her in bride -
wealth’.70 So, as per her lawful right, Tanti Sukha demanded a khulª divorce.
As stated in the record,

The bridewealth is 74 dirham [370 Francs] and she will redeem (tafada) herself

with it. Ibn Abi Zayd states in his Risala that the woman must redeem herself

from her husband with her bridewealth. And by this we sentenced that Fudi

Kulibaly’s wife Tanti either go with him or pay him the amount that he paid for

her bridewealth that is 74 dirham. This is what took place in the court on the date

inscribed above.71

Rather than forcing the wife to follow the husband, the court gave her the
option to divorce him by reimbursing the bridewealth. Here, as with all khulª
cases, qadis were only on the side of Muslim women who had the means to
satisfy the materialistic demands of their husbands in order to obtain their
freedom.

Khulc Divorce Cases

Cases of khulª were either introduced by women or negotiated at the out-
come of domestic disputes deliberated at the Muslims’ tribunal, as in the
abovementioned case. The most contentious issue was determining the
amount of compensation paid by a woman. Based on a preliminary survey of
the source sample, I discern a decreasing trend in the volume of khulª cases
from the 1880s to the 1920s. At the same time, the legal position of the qadis
of Ndar evolved in the course of the early twentieth century when they came
to sanction husbands’ excessive demands for further compensation in addi-
tion to reimbursing the bridewealth. Determining what caused this erosion
of Muslim women’s divorce rights awaits an analysis of a more comprehen-
sive dataset, but I suspect that it may be partially related to the loss of the
economic power of Senegalese women in this period. 

Women once frequently brought their husbands to court, resolutely de-
termined to divorce them and prepared to pay the cost. In all of the khulª

G H I S L A I N E  LY D O N

152



cases judged from 1885 to 1889, the compensations were limited to the
bridewealth only. The practice of allowing husbands to exact compensations
amounting to over and above this amount would have evolved over time to
become quite common by the 1910s. By the second half of the twentieth cen-
tury, excessive compensation payments would have become the customary
norm, according to studies of marriage in Senegal.72 How these changes in
the legal culture affecting women’s divorce rights in Senegal came about,
however, remains to be understood.

While polygyny was invariably discussed in these claims, it was never the
primary motive women publicly stated for seeking the court’s mediation or
a divorce. Disputes related to spousal desertions were often settled through
a khulª divorce settlement when wives could afford it. Cases of physical
abuse, such as beatings and mistreatment, were not commonly litigated, be-
fore or after 1911. Some exceptional records contain quite graphic descrip-
tions of the types of wounds abusive husbands inflicted upon their wives.
Mariam Sy, for example, described how her husband’s blows caused bleed-
ing wounds on her head and shoulders. In this case, filed in 1906, she was
able to produce witnesses who testified to the fact that the beating was
physical abuse and not simply a case of a husband reprimanding his wife.73

This was made especially clear when the husband proceeded to beat the wife
with a stick in the middle of the courtroom, and so a circumstantial divorce
was granted to Sy. 

For the most part, women could rarely produce witnesses to testify to
their husband’s violent behaviour. Obviously, physical abuse typically was
carried out beyond public purview. In several instances, abused women suc-
ceeded in negotiating a khulª divorce despite the fact that their original plea
was for a circumstantial divorce. An example of domestic abuse was the
spousal desertion case introduced by Diam Diallo in 1913.74 A railway con-
ductor, he complained that his wife left home without authorization two
months and ten days prior. He tried, both directly and through the inter-
mediary of relatives, to make her leave ‘her home’ (meaning the home of her
parents) to no avail. When Lena Diallo was asked to explain her position,
‘she answered that she can no longer continue [living] with her husband be-
cause of the mistreatment (mauvais traitements). We asked Lena Diallo [to
present] the witnesses to prove the abuse, but she could not produce any
and declares that she simply wants to separate from her husband’. Because
there were no witnesses who could testify to husband’s abusive behaviour,
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Lena Diallo’s only exit option was to buy her way out of the marriage. And
so the Muslim judge gave her the following ruling:

Diam Diallo is therefore invited to make known the amount of the bridewealth

given to his wife. He declares the sum to be 278 francs that his wife Lena Diallo

recognizes as correct and that she counted in the hands of the qadi who then im-

mediately gave it to Diam Diallo… given that according to Ibn Aby Zayd, ‘to ob-

tain a divorce by compensation the wife can give her bridewealth as ransom to

her husband’. 

Citing Ibn Abi Zayd’s Risala, the divorce ruling was concluded when Lena Di-
allo was made to pay the price for her freedom. 

Oftentimes, couples agreed about the bridewealth but quarrelled about
the other expenses added to the equation. As already suggested, the exces-
sive demands of husbands for full refund of all of their gifts on top of the
bridewealth did not comply with the spirit of Holy Book of Muslims, as con-
veyed in the verse cited above. The legal culture that developed at the Mus-
lims’ Tribunal can be said to have been shaped by local patriarchal norms
and a set of select legal principles drawn from Maliki legal manuals. In other
words, women’s divorce cases were settled in accordance with a localized
brand of justice that blended Maliki principles, local norms and individual
preferences. 

The following case demonstrates to what extent the qadis of Ndar were
prepared to consider customary law in compensation negotiations in the
case of khulª divorces. At issue was not the bridewealth, established at 221
dirham and one tank (or 1105.50 Francs), but past expenses incurred during
the wedding ceremony in the region of Gandiole (southeast of Ndar), which
the husband demanded that his divorcing wife be asked to pay. During the
trial, the qadi ‘asked the people of Gandiole who were with [the litigants] in
court about their customs and so they said that if the man built for his wife
the hut (baka in Wolof), he pays her 20 dirham (100 Francs) and the food dur-
ing the days of the wedding is divided between the brothers of the hus-
band’.75 Zaynabu Gaye, the divorcing woman in question, was asked to pay
only the bridewealth and nothing more, since the judge ruled that she was
not responsible for the wedding expenses her husband demanded from her.
The very fact that the judge did consult customary law to determine the
amount of compensation in this case is indicative of the hybridity of legal
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practice of the Muslims’ tribunal. It also illustrates the authority of hus-
bands in determining compensation amounts in a context where the qadi
was prepared to accommodate male preferences. Indeed, had the laws of the
people of Gandiole concerning wedding expenses turned out to be different,
then conceivably they would have superseded Maliki legal codes.

Saharans transiting through Ndar, or otherwise residing there, also
brought their civil litigation to the Muslims’ court. In a most unusual case
recorded in July 1910, Ahmad b. ‘Aly al-Kuri claimed to be the husband and
father of the child of a woman named Masªuda, who denied his parental
claim.76 He was asked to bring two witnesses, and so he presented two men
also residents of the Trarza region (southwestern Mauritania), who testified
that Ahmad had paid 40 dirhams (200 Francs) as bridewealth on the day of
the marriage contract (yaum al-’aqd). Masªuda, who obviously came prepared
to pay for a divorce, then produced the amount to obtain her freedom. 

Another similar case involved Mulay Ahmad bin Mulay ‘Aly, son of a very
prominent caravan trader from the northern edge of the Sahara.77 He was
summoned to court by his wife, Munaya mint al-Mukhtar mint Ahmad al-
’Amran, to settle the case of her khulª divorce. As in the previous case, there
was no discussion concerning the compensation amount equal to the
bridewealth or six bales of cotton cloth (baysas; known as guinées in French,
these were units that functioned as a commodity-money).78 That same day,
6 June 1911, another Saharan woman settled her khulª divorce for the price
of two camels.79

Conclusion

From the late nineteenth to the first decades of the twentieth century, the
Muslims’ tribunal was a legal and intercultural space of social contestation
and negotiation of marital power and property. Qadis of Ndar were once au-
thoritative figures who interpreted Maliki law, local customs and litigants’
interests. They mediated across gender lines in their capacity as divorce bro-
kers, seeking the best outcomes for discontented marital partners who
sought to exit or, on the contrary, to force their partners to remain in un-
happy marriages. Over the course of this period, the cases brought to the
Muslims’ court reflect important social and economic changes affecting the
Muslim communities in colonial Senegal and its outlying region. This ex-
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plains in large part why abandonment would become the number one rea-
son for women to obtain divorces from their absentee husbands. Such
changes in the orientation of legal mediation should be understood within
the context of the increasingly restricted position of Muslim tribunals in the
legal landscapes of French West Africa.80

The creation of the Muslims’ tribunal was of great benefit to African
women. It served not just the assimilated population of the four communes
for which it had been originally intended, but it carried a wider regional ap-
peal, attracting litigants from among the non-originaires, the people of the
immediate vicinity of Ndar, as well as Saharan transients and even non-
Muslims. That women, like men, used this legal institution seems to point
to the fact that the oldest courthouse in the region had established a repu-
tation as a legitimate arena for civil litigation. In the nineteenth century
women frequented the court with great ease, presenting their cases and
claims, demanding that qadis investigate their deserting husbands, and ne-
gotiating costly divorces. At the same time, the qadis of Ndar invariably
granted circumstantial divorces to women for reasons of spousal abandon-
ment, or for more litigious matters such as neglect or physical abuse. The
incidence of women’s divorce cases would have decreased in the course of
time, however, due to a shift in the legal culture of the court with regards
to compensation amounts and French colonial policy concerning family
law, to say nothing of the loss of women’s economic means to purchase
their freedom. 

Until the first decade of the twentieth century, this colonial-cum-
Islamic institution operated in relative autonomy, as a language barrier
sheltered it for the most part from the colonizer’s gaze and interference.
When the 1911 language policy was finally enforced and the court scribes
began recording rulings in the French language, the nature of the records
was transformed, both in terms of narrative and legal content. The court
continued to operate in a vacuum of Islamic legal discourse, as was the case
in many colonial court systems. In this sense, the Muslim’s Tribunal of
Ndar was indeed what Charles Stewart called ‘a rationalized Islamic practice
under colonial hegemony’.81 The power and prestige of the qadi evolved as
the position became increasingly bureaucratized with the ‘secularization’
of the court and its staff. This would lead to the routinization of the legal
practice of these legal civil servants. A more comprehensive analysis of the
rulings of individual qadis is necessary, however, in order to better under-
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stand the evolution of the brand of colonial kadijustiz dispensed at the Mus-
lims’ Tribunal of Ndar.
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Malik’s answers organized in thematic chapters. Another classic Maliki text is

O B TA I N I N G  F R E E D O M  AT  T H E  M U S L I M S ’ C O U R T  I N  C O L O N I A L  S E N E G A L

161
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sense of relative prices in this time period. The dirham (derëm in Wolof) was the
monetary unit in Senegal equivalent to the five Franc piece.
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French court to understand Amuja Buya’s motivations and her decision to shop
for a better legal outcome at the Muslims’ tribunal. Perhaps her case was
simply referred to the appropriate court.
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66 Archives-Tribunal Musulman de Saint-Louis, case no. 67, 29 April 1914. Cherif
Ould Barid v. Oumoul Khayr.
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Kulibaly Traore Senekali v. Tanti Sukha. Judging from his name, he was
obviously a Mandingo who resided in Senegal. This is the first time that the
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73 Archives-Tribunal Musulman de Saint-Louis, case of Mariam Sy v. Ajama Thiam
30 September 1906.

74 Archives-Tribunal Musulman de Saint-Louis, case 50, 24 July 1913, Lena Diallo
v. Diam Diallo.

75 Archives-Tribunal Musulman de Saint-Louis, case on 6 April 1887, Madumba
Jaay v. Zaynabu Gaye.
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80 The concept of a ‘legal landscape’ was developed by Roberts, ‘Representations’.
See also Roberts, Ligitants and Households. 

81 Charles Stewart (1997), ‘Colonial Justice and the Spread of Islam in the Early
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Triaud (Paris: Karthala), 55 (emphasis added).

G H I S L A I N E  LY D O N

164



5 The Making and Unmaking of
Colonial Sharica in the Sudan

Shamil Jeppie

Political and Legal Contexts

Until Sudanese independence in 1956, shariªa courts were part of the colo-
nial machinery. Shariªa was a key component of a three-tier judicial system,
the two others being the English common law courts and so-called native
courts. Shariªa was partly codified in the Manshurat al-mahakim al-shariªa (cir-
culars). It was part of a modernizing colonial bureaucracy and was given a
modern shape and, to some extent, modern content, as reflected in certain
legal reforms.1

The dominant madhhab (‘school’ of legal interpretation) in the Sudan was
Maliki, but the Egyptian Grand Qadis often ignored this fact and based their
decisions on the Hanafi madhhab, dominant among the ‘ulama in Egypt since
Ottoman times.2 The qadis also made innovations in their application of the
shariªa, especially in the area of family and personal law. Many of their judg-
ments drew on both Hanafi and Maliki opinions.3

The highest authority was the governor-general, in ‘supreme military
and civilian command of the Sudan’, and the colonial bureaucracy under
him staffed by Britons. The civil courts would serve the British, Europeans
and other ‘non-Mohammedans’ in the country, such as the Greek commu-
nity, and local and Egyptian Copts. These courts were called ‘ordinary
courts’, revealing the norm set by the British. Muslims, with the means and
desire, could also bring their cases to these courts. Indeed, in all areas not
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